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Exh. 84.

a) The Serial number of the  C. C. No. 8452/88/20615
case (0ld Case No.2022/S5/2014)

b)Y The date of the,‘

¢} The name of the National Spot Exchange Limited
complainant o B a
if any, o Having its Registered office at F. T.

Tower, CTS No.256 and 257, 4™ Flocr,
Suren Road, Chakala, Andheri (East), .
Mumbai :400093.  Throughi its
authorised representative M. Dileep
Sodhia, subst1tuted by Santosh Dhui.

‘/d) The name of the 1) M/s. Sh}'ree Radhey Trading Co.
accused persons, his .
parentage and residence  Add. 4/264, Jaffer Nawaz Pulsubji

' Mandi, Saharanpur — 247 001.’

el e 2) Mr. Ramesh Satyapa‘ NaSPal’
NG 7 Proprietor of M/s, Shree Radhey

y Trading Co.
f ,a}::‘ ‘ . oo
;{; 5_@3 (. Add. New; Kiryana Market, Kakkar
4 ff:‘ ??% Ganj, Saharanpur ~ 247 001,

Lo eV !
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&) The offence complained ~ Under section 138 of the Negotiablez:
Qf or proved Instruments Act, 1881 (hereinafter
" : _ referred as 'the N. L. Act‘).

i) The plea of the accuéed:m " The accused pleaded not guﬂty and

and his' exammaﬂon " claimed to be tried. 3}
ifany
g) Final order ! The accused nos.1 and 2 are convicted

for the offence punishable under section
138 of the N. I. Act.

h) The date of such order 14.10.2022

i) Appearance PKA Advocates, learned counsel for thc
: complainant.

: Adv. Pradip Yadav learned counsel for
Lo .the accused :

. JUDGMENT
(Dehvered on 14th October 2022)

1. To bring home the guilt of the accused, the complainant

mmpany has examined: its authorized reyresenta’clve Santosh Dhuri

(C. W.1) vide Exh. 9 along with Mr.‘Rushlkesh Sutawane (C. W. 2)

vide Exh. 35. In support of its case, the mmplainant has relied upon

the following documentary evidence;
Sr. : Description' _ i
No. :
1 Extract of Board Resolutmn dtd 05.07. 2014

"-.:,.?,_‘-V}i:;-Pages of mmutes of meetmg dtd 05.:07 2014 |

B 3 Extract of Board Resolut1on dtd 21 09. 2013

4 Topy of Ti‘ading-cum-Clearin_g Membershlp
- application dated 01.09.2011, -
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Pk _fundertaklrlg dated 27.09.2011,

6 Panchanama dtd. 30.09.2013 1ssued by EOW, 16
Mumbai, ‘ '
7 Letter dtd. 01.06.2013 sent by accused, Ve
8 Agreement dtd. 01.06.2013, 18
- 9 Letter dtd. 01'.08.2013 issued by'laccused, ‘{ 19
10 Cheque no.877895 dtd. 09.05.2(3}14, | &;20 f |
11 Bank Memo dtd. 16.05.2014, B

12 Office Copy of Demand notice dtd 28.05. 2014 ‘,; 22

13Posta1 recelpts ey
14 Reply dtd. 13.06.2014 to demand notice,r s 24
15 Extract of minutes of meeting dtd.21.09.2013; - 30 .
16 ‘Order of Hor'ble Bombay High Court in Third -~
Party Notice No.16 of 2014 in Suit No.173 of 135
2014 dated 04.10.2021. _ P
17 Extract of board resolution datedi 21.01.2021, | 37
18 Gazette Notification dated 05.06.2007, . 38
Certificate u/Sec. 65-B of Indian Evidence Act, | 39
20 . Bail- Apphcatmn No.9 of 2016'in C. R. No .89 oF:_,‘_ -

N 2013 fﬂed by: accused before the Spec1a1 MPID-”] 76
Court. S

Report No.14 of 2016 in Suit No. 173 of 2014
passed by the three members (FICC) appointed - 77
by the Hon'ble Bombay High Court P

- Copy...of Tradmg cum- Clearmg Membersmp,_,_; 15
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22 Report No 49 of 2016 in Suit No.173 of 2014
passed by the three members (HCC) appointed 78
by the Hon’ble Bombay High Court.

2 In support of hlS defence accused 0. 2 Rarnesh Nagpal
. : examrned 1"1mse1f as D. W 2 vide Exh. 67 and one Sunny Ramesh
' Nagpal as D. W. 1 vide Exh 42, Accused has relied upon the followmg

- documentary evidence;

Losn . Deeiotion Exhibit
. No. ! : P Nos.

. 1 Letter dated 01.08.2012 addressed to M/s.

hrishna Cold Storage and Food, 44
o | | 45
2 Deed of Lease dtd. 13.10.2011,
3 Certlflcate u/ s 65-B of Indian Ewdence Act, __46
1 l_E maﬂs of dlfferent dates e AT
: _ | e g Goﬂy
5 } _ 48
> Copy of TIN Suspended by the Commercial
. Taxes Dept., U.P. of Shree Radey Trading Co.
6 | | 49

| Copy of TIN Suspended by the Commercial
Taxes Dept., U.P. of IBMA,

' 77 Gertified copy of FIR dtd. 19.09.2013,
8 Panchanama dated 16.01.2015,

29 Letter dated 10.12.2014,

10 __ Copy of Rev151on Appln No. 49? of 2019,

Copy of Revrslon Appln .'No _'93 ‘of 2019,":

f’"opy of Sult No.509 of 2017 flled by accused
agamst complalnant :
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13 Copy of Suit No.321 of 2014, | |
“ 57
14 Copy of Suit N0.320 of 2014, .
‘ 58
15 Copy of Suit No.322 of 2014, S
59
16 Copy of Suit No.318 of 2014,
: 60
17 Copy of Suit No.352 of 2014,
18 Copy of Roznama dtd. 17.02.2016 in suit no. bl
150 of 2016, e
h 62
19 Copy of Suit No.319 of 2014, A |
20 Copy of Smt No 5610f 2017 | _ 63 T
| """-".Copy of Order dtd 01 09 2015 passed in 64 S
21 Motion No. 739 of 2015 by the Hon'ble High-
Court,
| 22 Mail dtd.14.05.2012 and Tax Invoices, 69
23 Mail dtd 13.12.2012 along with Tax Invoice, . | 70
24 Mail did. 20.02.2012 along with Tax Invoice, 71
Voice recording from laptop and PDF file of 79 o

transcription in pen drive between accused and -
25 complainant's representative Mr. Mamsh Kumar
Pandey,

26 Copy of order passed in Appeal (L) No. 629 of
- _2022 by the Honble Bombay High Court, - - -

The statement of accused under Section 313 of the Code

of Criminal Procedure is recorded at Exh. 32 and 41. The defence of

the accused is of total denial and is of false implication. It is also Lhe

y"\L ) - defence of the accused that the cheque (Exh 20) was. glven as a

s
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securlty There was no liability of the accused towards the
'comp].alnant The complamant failed to estabhsh legally enforceable

11ab111ty of the accused. No proof of 11ab111ty is produced on record by

the complamant It 1s also the defence‘ ‘of _:,the accused that the .

i complamant is not ent1tled to recover any mount from the accused |

but if there s any amount due and outstandlng from the accused, it

would have been recoverable only by IBMA, Anand Rathi, Sahara Que
_ Shop and Pace Commodity However, t}tose four entities are not
claiming anything from the accused. It is. another defence of the
accused that his account was freezed by EOW Mumbai and therefore,
" he could not make payment to the complainant against the subject
' cheque (E)’(h 20). Non payment of the cheque amount is not arising
: out of any fault of the accused. Therefm e, it cannot be said that the

accused dishonoured the cheque (Exh. 20). -

&

4" " Thave gone through the written notes of argument vide

.. Exh 82 ﬁled‘:by the advocate for the compla’ihant It is the contentions.

“of the 1earned counsel of complainant that the complainant company
has proved all necessary ingredients of the ‘offence pnishable under
- section 138 of the N. I. Act against accused. In support of his case, the
| Jearned counsel for the complainant has relied upon the following

authorities; .

1. M/s. Kalamani Tex & Anr. Vs. P, Balsubramanian

: ..'E:{angappa Vs. Srl.'Moh.au [(2010) 11 e 443]. S
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. Hiten P Dalal Vs. Bratmdranath Banerjee [2(}01 (6) SCC

16].

5. Arjun Panditrao Khotkar Vs. Kailash Kushanrao Gora*lwal
- & Ors. [(2020 7 SCC 1].

. M/s. Jaimin' Jewelery Export Pvt. Ltd & Others Vs. The

State of Maharashtra & Anr, [2017 Cri L. J. 3308].

So also, I have gone through the written notes of

arguments Exh. 81 filed by the learned counsel for the accused. L is

" the technical 1ngred1ents of "th

| ‘submltted by the accused that the complamant has falled 1o prove all
n 138 of the N. L Act and more”

specifically failed to prove the transaction and liability of the accused

In support of his contentions, the learned counsel for the accused has

relied upon following authorities;

1. Vijay Vs. Laxman & Another [Lrlmlnal Appeal No 261 of

2013, dec1ded on 07.02.2013 (SC)]

. Kumar Exports Vs. Sharma Carpets [Crnnmal Appeal No

2045 of 2008, decided on 15. 12 2008 (SC)T.

’ Basalngappa Vs, Mudlbasappa [Criminal Appeal No 636
-_.___gjof 2019 deczded on 09 04 2019:(8(])] i e

. M/s. Gimp.ex Private Limited Vs. Manoj Goel [Criminal

Appeal No. 1068 of 2021, decided on 08.10.2021 (SC)!.

H

. Shri. Hanumant R. Naik Vs. Shri. Ajit Harmalkar [Cri.

Appeal No.52/2006, decided on 29.11.2007 (Bom HC)]. -

. Prabhakar Rauji Shet Vs. Shrikant M Arolkar [Cri, Appeal

no. 10 of 2007, decided on 26.02.2009 (Bom HC)]
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, A Ghanshyam Kisan Ukirade Vs. Sou Suman Krishna Pawar
- & Anr. [Cri. Appln. no.4188 of 2009 dec1ded on
29.07.2010, Bom. HC].

R 8.§_Pushkarraj Enterprlses Vs.'Kundan Mehta Associates. & R | i
oo pAnre [ Crid Writ, Petition. no. 2099 of 2009 dec1ded on e ' '
©115.09.2009 Bom HC], :

. 9 Mr. Evan Norohna Vs. Mr. Lloyed steph Siqueria and
-, State of Goa [ Cri. Appeal no.40 of 2008, decided on
- 15.09.2008 Bom. HC],

6. - . -~Inthelight of above arguments, I have gone through the

' compléi_nt and the evidence produced on record. - I have also been

éuided by authorities cited from both sides. -
e |

7... . TFollowing pmnts arise for my determmatmn I record my

o fmdmgs for the reasons glven thereunder o

1. Is the complainaflt duly represented? Affirmative.

2. Does the complainant prove that accused has
issued cheque no.877895 dtd. 09. 05.2014 of
 Rs.31,06,90,279/- drawn on Punjab National
. Bank, Spl. SSI Branch Saharanpur (UP) in |
.. discharge of legally enforceable 11ab111ty? Aff1rmat1ve

3. Does the complamant prove that accused

dishonoured the said cheque? . Afflrmatlve

Do )
4

5.4 Whet order 7 R - o - Accused nos.1
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REASONS

' As to Point No.1 :- ,
8. Santosh Dhuri (C. W.1) has deposed that he is working

in the complainant company. The Board of Directors” of the
complainant company has authorised him to represent this case ori its
behalf as per board resolution dated 05.07.2014. The complaiﬁam
has filed extract of the minutes of board resolution dated 05.07.2014
at Exh. 11. On perusal of the extract iof resolution (Exh 11} it

appears that Santosh Dhuri (C. W. 1) was authorxsed to slgn thc.

. _,_._.-,__,;_'\_Tivakalatnama, complaln 'plamts, sults, affldavns forms, app11cat1ons;;?_’?;~f.'1-_f2 o

".;addltlonal Tafﬁdawt undertakmg or any such documents as may be
::requlred in connection with legal proceedmgs on behaf of the
complamant company and to do all such acts, deeds and other thmgs

that may be required to give effect to the foregomg resolution.

0. Along with extfact of board:resolﬁtion (Ekh.'l 11); the
complainant has filed on record the Verif;ied copies of the relc%vanc
pages of minutes of meeting of Board of Directors of corié,?laihanz
company dated 05.07.2014 at Exh. 12. On perusal. of the' r'ninutesi,
book (Exh. 12) it appea‘rs\ as per clause no. 9, Santosh Dhuri.(c W--l-)'

R Was authonsed to: represent the: complamant company in. connectlon .'

with legal matters. - o B

© “:10. | Santosh Dhuri (C. W.1) further deposed that the pre‘sent

W

fcomplamant company as per board resolution dated 21.09.2013. The

omplaint was filed by Mr. Dileep Sodhia, who was authorised by the-

complainant has filed on tecord the extract 'of board resolutlom dated

21.09.2013 at Exh. 14 By filing addntlonal evidence afflddwt;
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ISg.nto'sh Dhuri (C. W.1) has produced on record the minutes Qf.
meeting of Board of Diret:tors dated 21.09.2013 at Exh. 30, whereby
M Dﬂeep Sodhia was authorised to file the present complaint (Exh.

11 i ?Durmg the Gross examination of Santosh Dhun (C W 1)
the accused has not much disputed the authority of Mr. Dileep Shodla
to file: the complaint (Exh 1) and authority of Santosh Dhuri (C.
W. 1) to. depose on behalf of the complamant company. On perusal of
: -testnnony of Santosh Dhuri (C. W.1) and the documentary evidence
e extract of board resolunon (Exh 11) and minutes book (Exh 123,
it reveals that the complamant has duly proved the authonty of
| Santosh Dhuri (C. W.1) to depose and to represent on behalf of the
; complamant company. So also, on perusal of the extract of board
.resoluuon (Exh 13) and: minutes book (Exh. 30) it reveals that, the
complamant has duly proved the authority of Mr. Dileep Sodhia to file
(Exh 1) 1n cornpltance of sec’non 142 of the N L Act.

1. | ‘No tnateritali is produced on record by the accused lo

'. -.create ~doubt about the authorlty of Mr. Dileep Shodia to file the

complamt and the authonty of Santosh Dhur1 (C. W.1) to adduce the / ‘\\,\ ; ANQ\\

K

. 'ev1dence Moreovet, the accused failed t6 ‘demonstrate that Santos

Dhun (C W 1)} is not aware of all facts of the case. On the contrafym

ti"ﬂw

testlmony of Santosh Dhuri (G. W.1) reﬂec:ts that he knows all t@\
'faCts relatmg to the subject transaction. Mere denial from the accus.éﬁj v A ._
: 1s not suff1c1ent to deny the authority of Santosh Dhuri (C. W.1), that M e o

. too- when he has answered all the relevant quest1ons related to the
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the accused in respect of authority of Mr. Dileep Sho-dla 0 fﬂe the
complaint and authority of Santosh Dhurl (C. W.1) to depose on
behalf of the complainant. Ultimately, I hold that the comp}ama‘nt is
dulyL represented by Mr. Dileep Shodia an& Santoéh Dhuri (C W.1) .

Hence, I answer Point No.1 in the affirmative.

As to Point No.2 :-
13. Santosh Dhuri (C. W.1) has categorically deposed ‘that

~ the complamant company 1s reglstered under the cornpanles Act’ qnd :

o carrylng on busmess as‘a Spot Exchange prov1d1ng foxf an electromc -

trading platform for spot contracts in commodities on compui_sory
delivery basis since 2008, Accused no.2 1s the proprietor of accysed |
no.l ie. M/s. Shree Radhe Trading Company and incharge f_and-
responsible for day to day affairs of the said firm and also sigﬁatory of

the subject cheque.

14. Santosh Dhuri (C. W.1) furthef deposed that puésuant to
Trading-cum-Clearing Membership Application dated 01.09. 4011

(Exh. 14) and Trading-cum-Clearing Membership undertakmg dated

.. 27.09.2011 (Exh. 15),_the proprletary firm of accused became a.

- Tradmg -clum- Clearmg Member of the complalnant company It was
""""‘““*E\allocated the CM-ID : 13780 whereby accused was conferred with

’%ﬁghts to trade and clear through clearing house and was allowed to

“%ﬁh‘gke deals for itself as well as on his behalf and settle and clear suth’

f@#ﬂs Accused has not denied to have traded on the piamorm
.
f ovided by the complainant company.

15. Santosh Dhuri (C. W.1) further deposed that thére x@rere

b
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Cé%£ain'defaults in pay—ids on the exchangé‘ by' the accused, an amount
-‘of Rs. 35 34 00,000/- was due and payable by the accused to the
complalnant Out of sald outstanding, the accused has paid an
Ivamount of Rs.75,00,0007- to the complainant as a part payment. To
'solve T:he ﬁnancml issue, accused was entered into a Settlement

-.Agreement dated 01 06 2013 (Exh 18) w1th complamant As per

© has admltted,that an a_mount of Rs.37,95,48,567.33 was due and

y piyabijé by him to the complainant.

. 15 . Santosh Dhiri (C. W.1) further deposed that towards the
party fepayment and flrSt installment and in discharge of partial
_'ﬂ-l-habﬂlty, accused has issued cheque no. 877895 dtd. 21.12.2011 of
Rs.31;,96,90,279/- drawn on Punjab National Bank, Spl. SSI Branch
Sa};ara;rnpuf (UP}, in favour of the complainant. The cheque is at Exh.
- 20. ; : _ ¥

:17 o ‘In support of its case, the complamant exammed its Vice
e Pre51dent Legal Mr. Rushlkesh Sutawane as C. W. 2 at Exh. 35A. He

- deposed that he is havmg access to most of the relevant records of the

able to depose the same. The complainant company has autho 4"
h1m to represent file lead and depose evidence on its behalf as “%)Qr
iLesolutlaon passed in the meetlng of its Board of D1rectors held | @gi Ny

©21.01,2021 (Exh. 37).
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complainant company is a national level, 1nst1tut10nahzed electromc
transparent spot market and commenced its operation as per Gazette
Notification dated 05.06.2007 issued by the Ministry of Coosp-mer

~ Affairs, Food and Public Distribution, Government of llr}di;‘_—fx, W}ieieby
allowing the complainant company to conduct trading in orie. _,day
during forwards contracts in commodities. Rushzkesh Sutpwarne
(CW. 2) produced tbe said notification - on record at nxh,, 38 alor g
| with certificate u_nder sec_tlon 65-B of the Indian Eudence Act: (Exh.

19. It is worth to note here that the accused d1d not” deny
that cheque (Exh 20) was signed by him. : Also, it is not demed by the
~accused that cheque (Exh. 20) is drawn on the account; of SRTC.
During the cross-examination of Santosthhuri (C. W.l)fénd fﬂ'=hi5$
Staiement under section 313 of Cr. P. C.(Exh. 32 and 41), acgused
raised the defence that t.'ne cheque (Exh. i’O) was given as a{ seciirity.
There was no liability of the accused towards the complainant.  The
;complamant failed to establish legally enforceable oabﬂlty of the
‘accused No proof of hablhty is produced on record by the -
" complamant It 1s also the defence of the accused that ‘the
complainant is not entitled to recover any amount from the accused

but if there is any amount due and outstandmg from *he accused 1t

would have been recoverable only by IBMA Anand Rathl Sanara Que,

Shop and Pace Commodlty However, those four enutles are, not'

Once it is established that subject cheque was drawn on

the account of accused and that he had 51gned it, the presumpt1ons
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un‘der section 118 (g) and:139 of the N. I. Act arises in favour of the
compla;i:rfant « The said pfesurnption is rebuttable. The standard of
proof requ1red for rebuttal of said presumptmn is preponderance of
s probabﬂlty and the accused is not required to prove his case beyond _
reasenabile doubt The accused can discharge this onus from the-

material avallable on record and/or by producmg evidence on record.

-?Then the burden shlfts o the shoulders of the complamant to prove_;

ts case by removmg doubts ra1sed by the accused

2. . It is the defence of the accused that he had paid
Rs.SO,éo;;OOOj/- on 14.08;2013 Rs.40,00,000/- on 19.08.2013 and
Rs£;5,00,000/; on 28.08.2@13 to the complaihant. It is also admitted
‘by Santosh ‘Dhuri (C.W.1) during his cress~examination that the
cotﬂpléiifﬁant received thesaid amount from the accused. But he has
_further clarified that it Was received against: habﬂlty of the accused. It

i ‘the case of the accused that by Vlrtue of payment of said amount,
3 hlS 11ab111ty had been neutrallzed However, no such suggestlon was
e put to Santosh Dhuri (C W 1) that: by rnaklng the sald payrnent the .
| accused has dlscharged his Whole 11ab111ty towards the complamant
It is- the claim of the complamant that the accused is liable to pay

Rs. 37, 95 48,567/-. As agamst the said claim, it is the case of the

accused that he had paid . Rs.75,00,000/-. No justification or plaus1b1e o ’

P A
| explanatlon about the remaining amount is brought on record by thr‘_ i
accused Assuming that the amount paid by the accused was agamst. .

',':_the part payment to discharge his liability towards the complaman‘t,: _

K
st111 the remaining amount is more than the cheque amount.¥ \‘%
_Therefore ithe accused is not entitled to get the benefit out of

'payment of sald amount of Rs.75,00,000/-.




15 Judgment. C.C.N0.8452/55/2015
. (Old Case No.2022/SS/2014)

EYR
AN

gia

22, ~ Itis an_othe,r defence of the accused thatj the compiéiga}r}:t
“has not produced any pi;oof of transaction carried out by th}e accused
on the platform provided by the comf)lainant compaz-‘lgt.,_ While
considering the said defence, it is required to be considered E_that the
accused no.2 Ramesh Nagpal has not denied that he is the propf;iiator
of M/s. Shree Radhey Trading Company (SRTC). It l'StIl.Ot in difé}'{)ute

 that SRTC. happened to be trading member of the compldinant
= -'coinpany. It is"z.il-s:c:i ndt 1n di'sputé. .thﬁt theaccnsed éarﬁed out S%Vérafl
trades on the electronic platform of t%ne corr'iplainantf f:t')moany

Therefore, the defence raised by the accusé;d becomes redunciiant:

23. On the one hand, it is the case of the complainant that by
virtue of letter (Exh. 19), the accused admitted his primary llablll'fy to
pay Rs.37,95,48,567/- to the complainant. On the other hahd,.-.; it is
the case of the accused that the said letterl(Exh. lé) wéf’sl'o"b;taine'::‘d% by
the complainant by appiying fraud and coe“rcion‘ It is also ti"z;;e case o__f
the accused that the afnount mentioned in the letter (Exh.’ 19)Was
not final and it was subject to reconciliation. In order 1o ajudicate
.' upon rival '(}.'(.)‘nt.éntioné‘-of' both sides, it i necessary "1:6 | gothrough |
contents of the 1étter (Exh. 19) as it is. Hence, I reproduce it.as
under; : ‘ |
“I. We are, the bonafide Members of the Exchange. We afe.

aware that the Exchange had to resort to suspension of tradiri?g}_ﬁ-'
due to pay-in delays.committed by some of the members. - c

2. The total amount payable by us to the Fxchange agairist our
settlement obligation is Rs.37,95,48,567/- (subject to the final -
amount) ‘ ‘o

3. We hereby agree to pay a minimurh amount of 5% efiour -



| tat the earlmst possrble opporturnty Therefore the sa1d defence. o

o ra1sed by the accused appears to be after thought Hence it need not

3
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dues every week on-Friday commenciﬁg. from next week and °
+ settle all our outstanding dues within a period of 20 weeks. We -
o wrll however, take all possible steps to repay all our
o our‘standmg much before the said 20 weeks time.”

%

24 = While con51der1ng the defence of the accused that the
1etter (Exh 19) was obtained by the complamant by applying fraud

_ and_ coerc1on, it is to be' considered that the accused has admitted
' issﬁaﬁtzé of ti1e' saidisletter::(Eiih:? 19). The‘l Burder‘r of pfo'of is "up'on the
accused to show that the sald letter was obtalned by the complamant

| “by fraud or coercion. However except his aﬂegatlons no substant1a1

proof is adcuced by the accused. The accused did not lodge any

complamt with the pohce about alleged fraud and coercion apphed by
e the complamant while obtammg the letter (Exh 19). It is also to be
g noted here tnat those allegatlons were 1eve11ed by the accused for the
| flrst ttme durmg the cross -examination of 'Santosh Dhuri (C.W.1).
Those allegatrons were not mentioned by the accused in the notice
reply {Eg(h 24), when he, had reasonable opportumty to put hls case.

No Justlflcatton is glven by the accused for not ralslng such objection

: be .glue:‘sjl serious consideration.

25 . .The accused strongly relied upon the order (Exh. é:‘ g
passed by the Hon‘ble Bombay High Court upon the Notice of Motj §?
no 739 of 2015 in Suit'no.173 of 2014, Whereby the cornplalna%n%v

g‘T

sought decree on admission against the accused on the basis of lettk‘

- (Exh. 19) It is pointed out to me that the Hon'ble Bombay High

i :-Gourt has refused the claim of the complarnant for grant of decree on -
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admission. It was observed by the Hon'ble Bombay Hi'gh:._Coufrtl- that

admission of liability given by the accused in the letter (Exh ,19) is
not unequivocal and unconditional. On the basis of said observauoﬁ
it is argued on behalf 6f the accused that the letter (Exh. 19) cannor
be taken as a proof of hablhty of accused: It is to be considered hue
- that the Hon'ble Bombay High Court has also observed that, the
" admission of liability g;fven by the accused vide letter (EXE 19) was
- subject to reconc:lhatmn of. books of account by the pames Ii. goes to. -
“show that the Ho'ble Bornbay ngh Court has not d1scarded the
liability of the accused ‘arising out of letter (Exh. 10) but 1f was

ordered to pass through the process of reconcﬂla‘aon

26. . Perusal of the letter (Exh. 19} and more partlcularly,
Clause No.2 would dis¢lose that the accused had admitted his prlmary
liability of Rs.37,95,48 ,267/- towards the complamant But it was not
ifinally admitted by the accused The final amount was to be reached
by the complainant and the accused through reco:g;c_;hatmn.
Admittedly, such reconciliation did not happen "bew.;e'en the
complamant and the accused ‘The process of reconcﬂla*tlon is always |
bilateral. Both partles ‘must have their Wﬂhngness to unqergo The
process of reconciliation and to arrive at a final settlement. Bui the‘
accused has not shown such willingness during the entire t}‘ial.-.—. Nc.

such attempt of reconciliation was shown to have been madé?'?by the

accused at any point of time. Ultimately, the complamant filed Suit

?iNo 173 of 2014, before the Hon'ble Bombay ngh Court. In the sald‘

/ Commlttee to resolve the issue between the complalnant and the

accused. The said Committee has filed its detailed report (Exh. -;7{3}
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_ ..B'efq;‘re_ ﬂ}g. Honble High Court.

X

27. Perusal of the report (Exh. 78) ':transpires that in order to | »
determine the amounts payable by the defaulters/third parties to the ‘
complaiffiant National Spo‘ﬁ Exchange Limited (NSEL) and to ascertain

the assets of defaulters/third parties and amount received directly ot

| f:i:_r‘:tdiff?.cﬂiy fromN SEL in respect of various trades as well as to exploré

anid négotiate muttal settlements between NSEL and the alleged
‘:Qefé%ulters and to seek éppr.opriate directions from the Court for
"’séil;%mo_r_;itiz'ation of assets of defaulters, the committee came to be

ap;p;ointé;d as: per the ordeli's of the Hon'ble B{o,r'nbay High Coutt.

28. The report (Exh. 78) alsél disclc;ses that ample
oppo'r.tu_.ltility was extended to all parties to put their case and submit
th‘.‘eir acéoun‘ts before the Hon'ble Committ@gé’. The accuse'd was a]'s:a
-+ given s’aid' bp,portunity. fHowever, in Pafa'No.42.2 and 42.3, th;e

_ Hon'bkeCommittee has observed as follows; -

v 1« 49 90 SRTC have mot produced before the Committee any .. -~
- evidence or documents to disapprove the correctness of any of -
{4 the entries in the accounts of SRTC maintained by NSEL. SRTC -
"% have not produced: before the Committee any material to
indicate that at any time prior to August 2013, SRTC had
raised any objection to the entries made in the accounts relating
" to:SRTC maintained by NSEL.

42.3. SRTC and its clients have failed to produce before the g
Commilttee completE records of sales and purchases and
?i-ﬁif?glnsactions on MSEL platform including all Sales and
Piifchases Invoices and complete salesiand purchases and stopk
" registers and stock statements submitted to the concerned
Brokers. The incomplete record produced by SRTC/clients of

L
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SRTC before the Comm:ttee is not adequate for cc»nszde"mg the
veracity of claims of SRTC.” :

29, It is apparent from the above‘. observations;orf the H;r,gi}_‘b}e
Committee that the complainant produced before it books of account
in respect of transactions carried out by the accused on the pla{fm m
provided by the complamant On that dels the Honble Comrmttee |
prepared its report (Exh. 78) S

‘:30. By virtue of its order (Exh. 35) passed in bu1t No0.173 of
2014 the Hon'ble Bombay High Court was pleased to 'f‘(‘ept the
report (Exh. 78). But before that the Hon'ble High Court recorded its
observatibns about whole process undertaken by the committee while
preparing the report (Eﬁ{h. 78). Some observations are relévgnt té %:—he_

present case. I reproduce the same as under;

“27. The Committee closed the proceedings relaiiféﬁfzg {0
SRTC on 15th March 2019. It is this finding of the Committee =
regarding the irrelevance of the accounts betweeri NSEL and,

. IBMA,. ARC‘L 'PACE . Commodlrles and:Sahara Q Shop that is

assailed once again before me today. The grounds are. precisely
those that were taken before the Committee. It is argued yet
again before me as it was at least half a dozen times, if not
more, before the Committee that these accounts are relevant. .
Indeed, that is all that SRTC has to say. It keeps repeating this’,
like some mantra, possibly in the hope that if repeated often’
%@ enough, it will be accepted. It will not. There is simply no
answer from SRTC to what NSEL contended or to the findings

that the Committee ulrlmately rendered ”

“35. I can see no reason not to accept tht.s report and mcke u
an order of the Court. As I have noted earlier, the same excuse
that has been paraded before the committee for the last five or =
stx years since 2014-2015 or 201 5—2016 continues even today,
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namely that the accounts of IBMA, ARCL, PACE Commodrttes
and Sahara Q Shop will show something or the other; hopefully,
according to SRTC, that it has to pay nothing to NSEL but has .
to instead recover from NSEL. This does tiot in any way account
for SRTC's. incessant failures to complete its filings and make its
e .submt.sswn before . the Committee despite repeated
. opportumues =

31 7 . It is evident from the above observatlons of the Hon'ble
: Bombay Hrgh Court that the accused faﬂed to produce on record his
' books: of account. The Hon'ble Bombay High Court conf1rmed the'
habrht-y‘;of the accused to the tune of Rs.32,77,01,499/-. The Hon'ble
| Bombayj‘ 'High Court also ordered the accused to pay interest @ 12%
| ‘p.a. from 30.09.2013 tfll actual realization of the amount. The
2 Hon‘bleA Committee as well as the Hon‘ble Bombay High Court has
crystalhzed the liability of the accused. It goes to show that accused
Was and is liable to pay the said amount to the complainant.
U1t1mate1y, the liability of the accused stands quantified more than

the amount: of the subject cheque

'32_._" , ! Relylng upon the order (Exh 67-A) passed by ‘the |
..Hon'ble Bombay I—hgh Court upon the Interim Apphcauon no.633 of
2022 in Apaeal no.629 of 2022, it is submitted on behalf of the

ccused that the order (Exh 35) of the Hon'ble Bombay High Court 1‘; i r‘)\ TAN

| Sult No 173 of 2014 has been stayed and therefore it cannot be takerr‘;i f’f
;.mto account for calculatmg liability of the accused towards fh f

ycompiamant It is worth to note here that the subject cheque appeg\r,sg
o have been issued by the accused on 09.05.2014, the Commuté};' '
rr_came to be ‘appointed 1n ‘Suit No.173 of 2014 vide the order dated
02. 09 2014 passed by the Hon'ble Bombay ngh ‘Court. It goes to

| 2
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show- tﬁat on the date: of issuance of cheque (Exh 20} neitl'f‘fer the
report of the Hon'ble Committee nor the order of the I—Ion'ble B@mbay
- High Court crystalhzmg liability of r_he accused was in existence.
- Therefore, neither the report of the Hon'ble Committee nor the order
(Exh. 35) passed by the Hon'ble Bombay High ;Couig‘t(_ can be
considered as an evidence of actual liability of the zccused towards
. the complamant It s requlred to be clarified here ‘that 1" was'
| cons1dered only for the purpose of recordmg the demeanor of the'
accused. Therefore, the stay of the order (Exh. 35) passed by the
Hon'ble Bombay High Court in Suit No.1'273 of 2014 will not come fo

rescue the accused.

e
.33 In order. to "estebhsh his defence a.ccused no.2 Ramesh
Nagpal examined himself as D. W. below Exh 67 along wnh his son
Sunny Ramesh Nagpal as D. W. 1 below Exh 42. Both of them have
recorded voluminous examination-in-chief running mto more'than
three and thirteen pages respectively.. They have - also produced on
“record several documents vide Exh. 69 to 73 and Exh 44 o 64 |
respecnvely ‘The accused also recorded volummous Cross-
examination of Santosh Dhur1 (C. W.1) runnlng into more than 14
pages. However, the accused has failed: to demonstrateﬁtila‘;. the
primary liability of Rs: 37 95,48,567/- admztted by him V1de ie‘tter
(Exh. 19) had been' dlscharged The accused also , ﬁalled to
‘demonstrate that the_ said primary liabﬂi%ty was either Wfong and

incorrect or it was less than the cheque amount.

k]
P

34. On the basis of above discussion, T find that inspite ofs

having. sufficient opportunity before this (?ourt, before the_Hon'ble "
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Commﬂiee appointed in éuit No.173 of 2014 as well as before thé
Hor'ble "isbmbay High Court, to produce hisf}aécount details and other
réi}eyant_ documents fo;r reconciliation‘ ~of the amount of
-Rs_‘.3;7,95§{i-8,567/-, Which_; was primarily adlrnitted by the accused
wﬁigé_issuirigi.the.letter (Exh 19). The accused failed to produce any
such account details. In absence of any convincing evidence by the
side of* 1231@. accused, it carfmot be said that the accused has rebutted

_ presumﬁtion.pnder section 118 and 139 of the N. I. Act.

It is another defence of the accused that the subject

i
¥

| che%i;e (Exh, 20) has beén issued as securﬁiﬁy.- The complain&nt has

“nisused the same and fileéd false case against him. It is now a settled
‘pfisciplé: ,of law that the ‘i‘cheque issued for the security purpose also
fails Withiﬁ %he ambit of section 138 of thé? Negotiable Instruments
Acf.- It is for the accused to show that on the daté mentioned upon
the cH%é:fue (Exh 20), either there was no legally enforceable liability
or such liability was less than the cheque. amount. However, the
'- éécpsed did not produce gon record any maférial._ Mere denial is not

; _"squiiciggt to ;réijut the presumption under section 139 and 118 of the

36 ;‘.'FU "On the basis of above discussion and in the light of
presumptlon under section 118 and 139 of the N. I Act and on the /
basis ibf evidence brought on record by the complainant, I hold tha
the cheque (Exh. 20) wés issued by accused in discharge of .1ega11y*"’

. enforce;able liability. Hence, I answer Point No.2 in the affirmative.
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As to Point No.3 :-

. ) . . A
37. As discussed above, while answering Point no.2, it is held

-that the accused issued the cheque (Fxh. ?20) in discharge of 1é§elly

enforceable liability. Therefore, the accused was under obiigati%n oo
honour the said cheque Santosh Dhuri ((“ W.1) deposed that when
the complamant company dep051ted the cheque (Exh 20) IF *ts banl

‘ie. Axis Bank Limited, MIDC. Branch Mumbal the same - waq S

dishonoured and returned unpaid with remark “Payment stopped’ by
the Drawer” as per bank memo dated 16.05.2014 (Exh. 21).

38. ~ Santosh Dhuri (C. W.1) further deposed that éafter
dishonour of the cheque (Exh. 20), the complainant corqpany threiigh_
its advocate issued statutory demand notice dated 28.(2)5‘..2(')14 (Exh:
22) by Speed Post AD as per postal receipts (Exh. 23). The:. said
notice (Exh. 22) was duly served upon the accused. T]‘\e :;ccased--
through his advocate replied the said notice (Exh. 22) as per notice,
reply dated 13.06.2014, (Exh 24) and denied his 11ab111ty Santos‘l-

- Dhuri (C. W.1) deposed that despite of: recelpt of notice and 1ts reply,

the accused has failed to pay the cheque amount to the complamant

within stipulated period.

It is-the defence of the accused that his account was

reezed by EOW, MumbaiAand therefore, he could not make paym.eht

ﬁg 3 the complainant against the subject cheque (Exh. 20). It 15 a;[so his -

fgse that non-payment of the cheque amount is not arising ot of any .

A ult on his part. Therefore it cannot be said that .the accused
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40 :While con31der1ng defence raised by the accused, the
cheque return memo (Exh 21) needs to be considered. The cheque
return memo (Exh. 21) bears seal and 51gnature of the bank. It
dlscloses that the cheque (Exh. 20) was dishonoured for the reason
: "Payrnent stopped by the drawer'. When' }t:he' accused himself h'“td
‘_stopped payment of the subject cheque the fact that his account of
| freezed by EOW, Mumbai becomes redundant Moreover, it is

‘ "nowhe-re the case of the -accused that on the date of presentation of ' _

cheque (Exh 20), there was sufficient amount in his account for
. encashrnent of the said cheque “Thus, it can be inferred that cheque'
E(E)th 20) returned dtshonored due to the 1nsuff1c1ency of funds in the -

account of accused.

§

1. | It is not disputed by the ac'f:‘used that he replied the
.-_,demand notme (Exh. 22) by sending his notice reply (Exh. 24).

ﬂ' goes to- show that the accused received the dernand notice (Exh. 22).
_,_,_It is the case of the cornplamant that- 1nsp1te of service of dernand
: ‘?not1ce (Exh 22), the accused did not make payment of the Sub_]ect
| cheque wrthm stipulated’ perlod It is nowhére the case of the accused

| ‘:'that he has made such payment to the cornplamant Ultrmately,

I answcr Point No 3in the affirmative.

.
LAs to the Pomt No.4 :- | : \ s
42;. 34 © In v1ew of my affirmative ﬁndlng to Point Nos.1 to 3, th \ -
. complamant has proved the authorrty of Dileep Sodhia to file the e
CQmplalnt and the authorn:y of Santosh Dhuri (C. W.1) to depose on 3 Q\L ,.
hehalffef the cornplatnant company. The complamant also proved the (_p s\ ::\p,
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legal transaction and legally enforceable liability of the accused anid
" complied with all the technical ingredients under section 138 of N: I
Act. Hence the accused is liable to be convicted. Here I take pause to

hear the accused on the point of sentence.

\°"W
(S.B. Izale)
Metropolitan Mag1strate
Date :- 14.10.2022. 33" Court, Ballard Pier, Mumbai.
43.  Heard the accused on the point of sentence. The ac,cuségi

‘prayed for leniency to, be shown to him as he is senior citizen .and
‘there is no criminal antecedence. Advocate for the complalnant
prayed that the case is Eight years old. The money 1nv01wd in this
case is of investors, who have invested their money in the companyo
Therefore, maximum sentence be given to the accusé,d and dé){}ble

the cheque amount be given to the complainant as a co_mpéﬁsatién,

44. It is pertinent to note that tﬁe case 'is more than Fight
years old. As per the Judgment of Honorable Supreme Court in R,

Vijayan vs. Baby & Anr., reported in 2012 ALL MR (Cri) 1225

(Supreme Court), wherein it has been directed to the trial Court to

yconsﬁermg all the facts and c1rcumstances of the case, I find it _]USL
S
and appropriate to sentence  the acc‘used to suffer Smple

Impnsonment for 01 (One) Year and to pay fine of Rs. 62 13 &:O 558/
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After recovery of the said fine amount, the same ‘will have to be pa1d
.as compensation to the complamant Hence, in answer to point no.4, I

‘pass the followmg order :~ _=

ORDER

1), fAfccused no.1l: M/s. Shree Radhey Trading Co. and
‘accused no.2. Mr. Ramesh Satyapal Nagpal are convicted
for the offence punishable under Section 138 r/w.141 of

Negotiable Instruments Act vide Section 255(2) of the
Code of Crimiflal Procedure.

s 2) -.Aiccused no.2 s sentenced 1o suffer Slmple Imprisonment. -
E ”“f@r (01) One Year, while accused nos.1 and 2 jointly.
T and severally are sentenced to pay fine of
%% . Rs.62,13,80,558/- (Rupees Sixty Two Crores Thirteen
' .7 Lakhs Eighty Thousand Five?;__; Hundred Fifty Eight
. Only) within 1 (One) Month from the date of this Order,.
.. in default, accused no.2 to .suffer further simple
imprisonment for (06) Six months.

3) ’fhe fine amount, if recovered from the accused, same be
| given to the complainant as compensation vide Section
357(3) of the Code of Criminal Procedure.

4) Bail Bonds of accused no. 2 stand forfeited.

Ayp&ie‘&ﬁ-?én No D }7,@%_,

: A
(S. B. Kale)
Metropolitan Magistrate,

Date - 14.10. 2022':" 33 Court, Ballard Pier, Mumbai.
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