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IN THE HIGH COURT OF JUDICATURE AT BOMBAY. \% ™

\ N
ORDINARY ORIGINAL CIVIL JURISDICTION \s\\ e
NOTICE OF MOTION (L) NO. 2196 OF 2014 AN /}
WITH o
THIRD PARTY NOTICE NO. 8 OF 20\14 ¥
IN ,
SUIT NO. 173 OF 2014
National Spot Exchange Limited Apphcant
£ Y
\ \ \/
In the matter between : N " \
Modern india Ltd. and Ors. .. AN Plaintiffs
N A
\\.\ e g\\ ‘\"1
NN, Versus
Financial Technologies (I) Ltd. and Ors ...  Defendants
N And
Swastik Overseas Corp’oi'ation and Ors. ... Third party Noticees

Mr. S.U. Kamdar Sl Advocate along with Dr. Birendra Saraf and Mr. Amit
Naik by Na{l{, Naik & Co. for applicant in Notice of motion/Original
Defenda\nt\nO\ 2

\I5at11 along with Ms. Pooja Kothari, Ms. Hiral Thakkar i/by Federal

g\m ant for plaintiffs

{ \ﬂon’e for third party noticees.
g CORAM : R.D.DHANUKA J.

DATED : DECEMBER 18, 2014

Mr. Kamdar, learned senior counsel for the applicant (original
defendant no. 2) submits that all the third party noticees in this notice of
motion are already served with copy of the proceedings. None appears for the

third party noticees though served. No affidavit in reply is filed.

“Disclaimer Clause : Authenticated copy is not a Certified Copy”



20
HIGH COURT, BOMBAY 25862

2. 905-nmsl1-2196.2014.sxw
2. By an order passed by this court on 25™ September, 2014 1{1“@&
Notice of Motion which is filed by applicant, after rendering reasaq&l\

court has granted ad interim reliefs in terms of prayer clauses (e)\

the notice of motion directing the third party noticees to- dlsclé;gse\t,helr assets
both encumbered and unencumbered within the perlad of threé weeks from
the date of the said order by filing an affidavit and 1njhnCtiem It is submitted
by the learned senior counsel that though the said order has been
communicated to the third party not1c\3es the saxd order has not been
complied with. My attention is also Aﬁmted Jo the affidavit filed by these
third party noticees before the Cg‘rﬁnm*t\ee appointed by this court pursuant to
the order passed on 25" Septembf;r 2914 I is submitted that third party
noticees are though appear\m\g efore the committee appointed by this court,
have not complied with the o¥§r passed by this court. The learned senior
counsel invited my atte‘qtlon to the minutes of meeting held on 28™ August,
2013 between /thlrd partx\notlcees and the applicant. It is recorded in the seid
m1nut<es\ ?/f the meetmg 'that as a part of trading, the third party noticees
owe an a oﬁnf of Rs.101.20 Crores as pay in obligation as on 14.8.2013 to
t}}ef ]k.\«n.f The third party noticees agreed to pay the said amount by

@ng various assets.
e\

0 \w Learned senior counsel invited my attention to the minutes of the
N '

</'. ' meeting held on 24™ December, 2013. It is recorded in the said minutes that

the total pending liability of the third party noticees is at Rs.100.83 Crores.

Mr. Rajesh Mehta has proposed to settle the entire dues at Rs.78 Crores which

proposal has not been accepted by the applicant.

4. Learned senior counsel invited my attention to letter dated 1*
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August, 2013 from the third party noticees to the applicant. In the sald er N

final amount.

the third party noticees have admitted that they are liable to a \0>
applicant as against their settlement obligation Rs.9783 773577,9% to
Ve /.,.,.._,,./ \w../ /

5. My attention is also invited to the settleme?ﬁl@grg’éﬁ&ent dated 24"
January 2014 entered into between the applicant aﬂd the third party
noticees and the few others. Under the Sald sh{iement agreement amount
claimed by the apphcant in the rethai haS\been mentioned at Rs.104.98
an amount of Rs. 77.08 Crores as\ﬁﬂl\\ aﬁd flnal settlement towards all
obligations of the third party ncnce\e\s towards applicant as on 31% August,
2013 subject to the terms and” conditions set out therein. In the said
‘ agreement Third Par\t\y\ \I\\Ioncees agreed to pay the said amount of Rs.77.08
Crores in tv/\peive\lnsga\lnlents in accordance with the schedule mentioned

therein. .
% . \, 3 i
| */\\\’ I \\ \\\

6 J \ Learned senior counsel submits that the Third party noticees have
‘ \{er pald a sum of Rs. 10 Crores so far under the said terms of
\SQ ment. It is submitted that since the Third Party Noticees have failed to
/// «\\ ,&@;)p/ay the amount in accordance with the schedule appended to the said deed

of settlement, Third Party Noticees are liable to pay the entire amount to the

applicant which was due prior to the date of settlement.
7. My attention is also invited to the order passed by MPID court. In

paragraph 6 of the said order dated 9" July, 2014, in Bail Application No. 20
of 2014 which was filed by Rajesh Mehta, one of the Third Party Noticees,
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who are parties to this proceedings, the said MPID court has recorded ¢ &\
submissions made by the Third Party Noticees that the said Rajesh Me ﬁa\
settled the account with the applicant herein and had agreed to- 7?”08
Crores in twelve installments/tranches. The Third Party N(};cees also
undertook to deposit various amounts within the perlod of fortmght of
release of Mr. Rajesh Mehta to the applicant. The MP}B ‘court has taken
Third party noticees and in view of such\setﬂem\n( took a liberal view and
granted bail to the said Mr. Rajesh Meﬁxa\ oqé of the Third Party Noticees
herein. It is submitted by the leamed semor cqunsel that  the Third Party
Noticee has taken advantagq of s\alaxsé%eﬁient and has obtained bail from the
MPID court. After obtalnmg the \bﬂll the third party noticees has not

complied with the terms of the §ettlement agreement.

8. It 1s Submufed by the learned senior counsel that since the Third
Party Noti /ceeS’ havé adlmtted their liability clearly in number of documents
referre\;l tQ z;fgmsald this court shall pass order and decree under Order 12

Y
rule 6 \Rghe)Code of Civil Procedure, 1908 based on such admission against

e party noticees.

>//W\\>9> A perusal of the record indicates that in the meeting held on 28"
7 /  August, 2014, the third party noticees admitted their liability to the
applicant in the sum of Rs.101.20 Crores as on 14" August, 2013 as recorded

in the minutes of the said meeting. In the meeting held on 24 December,

2013, as against the liability of Rs.100.83 Crores, one of the third party

noticees on behalf of the other noticees proposed to settle entire dues at

Rs.78 Crores. The said proposal of the Third Party Noticees to pay Rs.78
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Crores, has not been accepted by the applicant. A perusal of the letter @ht’eé 7

1* August, 2013 from the third party noticees, it is clear that the Thﬁd\ }%s

Noticees have admitted the liability in the sum of Rs.97,87, 777 W ich
was  subject to final amount. A perusal of the settlement agree?n nt dated
24™ January, 2014 entered into between the apphtant and ird Party

Noticees indicates that the parties have arrived at the \s\ettlement amount of
Rs.77.08 Crores payable in twelve 1nstallments It is clear from the perusal
\

of the record that the Third Party Notlcees\hQVe\th\ paid the said amount as

agreed under the settlement agreementx It S btohght to the notice of the court

that the Third Party Noticees ha \pa\d\\on]y‘a sum of Rs.10.01 Crores to the

applicant. It is submitted th&e '@mng credit of the said amount, the
applicant is still entitled to \@Qve um of Rs.91.19 Crores from the Third
Party Noticees. ) Y

10. A perusal of tife record clearly indicates that since the Third Party
Noticees ha.ve ac(mltted< heir liability in clear terms in the above referred
document@;\ fhe apphcants have made out a case for decree on admission
U;LC/ >>>>> 12 Rule 6 Code of Civil Procedure against Third Party Noticees
: ﬁ\e\ um of Rs.91.19 Crores with interest thereon as claimed. The Third

ﬁﬂa Noticees have failed to file any affidavit in reply to the notice of motion

~though served. The averments made in the affidavit in support are even

otherwise deemed to have been admitted.
11. I, therefore, pass the following order : |

(@) Notice of motion is made absolute in terms of prayer clause (a). It

is however, made clear that the decree shall be restricted to the sum of
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Rs.91.19 Crores only with interest thereon at the rate of 18% p.a./ﬁ@\\\ )

PR
August, 2013 till the date of payment. / \\\/

‘‘‘‘‘‘

(b) Ad interim relief granted by this court in te;rms,> Qf Rraﬁ /r clauses

(e) and (f) by order dated 25™ September, 2014 to ce)ritlnue for tie period of

three months from today. It is made clear that the apphcant would be at ‘

appointed by this court pursuant to the b{der dated 2" September, 2014 for
ascertaining the total assets of the Th)r;i bar\ty Notlcees and for appropriate

action which would be subject tg\fk\orde{s passed by this court on 2™

\ \

September, 2014. \ S
AN // ~
N
\\‘%
(@) It is made clear that ‘tHe third party notice for the balance amount

claimed by the appflcépt against the third party noticees is pending for

adjudication.

s N \“‘\
F 4 5\ A

; ‘_/. ’.r’r
........ [

-/ (R.D.DHANUKA, J.)

N9 oS

“—II TR &y ,

“Roh Court, Appeiate Siem
Bombay
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